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Dear Sir 
 
Pre-Action Protocol  for Judicial Review - Letter before claim  
 
Proposed Claim for Judicial Review  
 

1. This is a pre-application protocol letter in respect of a proposed claim by Cumbria County 
Council (“CCC”) for judicial review of the decision of the Secretary of State for Housing, 
Communities and Local Government (“the SoS”) dated 21st July 2021 (“the Cumbria 
Decision”) to create two new unitary authorities for the county of Cumbria (“the Two Unitary 
Approach”) rather than a single unitary covering the whole of the county (“the Single Unitary 
Approach”).  

 
The Claimant 
 

2. The claimant in the proposed action is: 
 

County Council 
Cumbria House 
117 Botchergate 
Carlisle 
CA1 1RD 

 
Legal Advisors 
 

3. Cumbria County Council is represented by: 
 

Iolanda Puzio 
Chief Legal Officer and Monitoring Officer 
Cumbria County Council 
Cumbria House 
117 Botchergate 
Carlisle 
CA1 1RD 
E-mail: Iolanda.puzio@cumbria.gov.uk 
Tel: 07919 298368 

mailto:Iolanda.puzio@cumbria.gov.uk
Jackie Currie
Typewriter
Appendix 1 



 
 
The Defendant 
 

4. The Defendant in the proposed action is: 
 

Secretary of State for Housing, Communities and Local Government 
4th Floor, Fry Building 
2 Marsham Street 
LONDON  
SW1P 4DF 

 
 
Interested Parties  
 

5. Cumbria County Council has identified the following interested parties, to whom a copy of 
this letter will be sent: 

 
Andrew Seekings, 
Chief Executive 
Allerdale Borough Council 
Allerdale House, Workington, Cumbria CA14 3YJ 
 
Sam Plum, 
Chief Executive 
Barrow in Furness Borough Council 
Town Hall, Duke Street Barrow in Furness LA14 2LD 
 
Jason Gooding,  
Chief Executive 
Carlisle City Council, The Civic Centre, Rickergate, Carlisle CA3 8QG 
 
Pat Graham, 
Head of Paid Service 
Copeland Borough Council, The Copeland Centre, Catherine Street, Whitehaven CA28 7SJ 
 
Les Clark,  
Chief Executive 
Eden District Council, Town Hall, Corney Square, Penrith CA11 7QF 
 
Lawrence Conway,  
Chief Executive 
South Lakeland District Council, Lowther Street, Kendal LA9 4UF 

 
Details of the matter being challenged and the issue 
 

6. This is a proposed claim by Cumbria County Council (“CCC”) for judicial review of the 

decision of the Secretary of State for Housing, Communities and Local Government (“the 

SoS”) dated 21st July 2021 (“the Cumbria Decision”) to create two new unitary authorities for 

the county of Cumbria (“the Two Unitary Approach”) rather than a single unitary covering 



the whole of the county (“the Single Unitary Approach”). On the same date and applying the 

same guidance the SoS decided to adopt a Single Unitary Approach in North Yorkshire and 

Somerset.  

 
7. The Cumbria Decision was unlawful in that the SoS:  

a. left out of account necessarily material considerations which his own guidance 

requires to be taken into account; 

b. failed to conscientiously consider the consultation responses of CCC showing why 

the Two Unitary Approach did not meet the SoS’s own guidance and would not 

deliver that which his guidance required; 

c. failed to understand or apply his own guidance in terms of the required scale of the 

new unitary authorities and provided no reason to depart from that guidance; 

d. failed to recognise that the Two Unitary Approach is predicated around the creation 

of a mayoral combined authority to ensure co-ordination on key matters thus adding 

a new tier of local government administration, undermining the savings claimed and 

the need for which was a key reason why a Single Unitary Approach was appropriate 

here;  

e. for no valid reason, acted inconsistently with his approach in North Yorkshire where a 

Single Unitary Approach was adopted – in the case of North Yorkshire factors in 

favour of a Single Unitary Approach were relied on but the same factors equally 

applicable to Cumbria were ignored in the Cumbria Decision;  

f. appears could have been motivated by the possible party political advantage that 

splitting Cumbria in two may secure for his party.  If this was a factor in the decision, 

it would be an abuse of power and unlawful;  

g. acted irrationally; and 

h. failed to provide adequate reasons addressing the principal controversial issues.  

  
Statutory Scheme and Legal Principles 

8. The full legal framework will be set out in the Grounds. A summary is provided here.  

 

9. Inviting Proposals: Section 2 of the Local Government and Public Involvement in Health Act 

2007 (“the 2007 Act”) empowers the Secretary of State to invite proposals for local 

government reorganisation from the local authorities in an area to create single tier 

authorities (“STAs”). The form of STA (whether a single unitary, or multiple unitary) to be 

provided may be specified in the invitation or left open (s.2(8)). 

 

10. Guidance and Necessarily Material Considerations In making a proposal, the authorities 

concerned must (s.3(5)) have regard to any guidance from the SoS as to: 

(a) what a proposal should seek to achieve; and 

(b) matters that should be taken into account in formulating a proposal. 

 

11. Those matters provide the basis on which local government reorganisation may be judged 

beneficial and are thus necessarily material consideration in decision making under the Act. 

They were therefore necessarily material considerations in the SoS’s consideration of any 

proposals made and which, if any, proposal to implement.  

 



12. Section 7(1) provides that the SoS may choose to implement proposals received with or 

without modification and may implement any proposals by Order. The SoS decided to make 

no modifications to the proposals he chose.  

 
13. Consultation: By virtue of s.7(3), the SoS must first consult all authorities concerned on the 

proposal. The standard principles on consultation thus apply. Consultation must occur at the 

formative stage of decision making and consultation responses must be conscientiously 

considered.  

 
14. Consistency:  like cases must be decided alike unless there is a relevant distinguishing 

feature providing a logical reason for a different approach.  

 
15. Subsequent steps to increase co-ordination:  where there are two or more unitary 

authorities they may each agree to adopt joint working arrangements  and here the Cumbria 

Two Unitary Approach envisaged creating a new tier of local government administration. 

The effects and uncertainty of that additional tier were left out of account.  

 
16. Political Control: fixing boundaries of authorities for party political advantage is an abuse of 

power, not a purpose for which the s.2 power is given or can be used and is legally and 

factually immaterial to the exercise of s.2 powers by analogy with Porter v. Magill [2001] 

UKHL 67.  

 
Essential Facts 

Current Local Government arrangements    

17. Cumbria, North Yorkshire and Somerset are currently two tier authorities, each with a 

County Council and several district councils.  

 

18. In Cumbria, the district councils are as follows: along the west coast of Cumbria are 

Allerdale and Copeland with Carlisle City to the north; and to the east (and south) Barrow, 

South Lakeland and Eden. Lancaster City Council lies directly to the south in Lancashire. 

North Yorkshire has Richmondshire and Craven to the west; then Hambleton and Harrogate 

in the central area with Ryedale and Scarborough to the east. The City of York, an existing 

unitary, is to the south. Selby is to the south of York and Harrogate. 

 
19. Under the current arrangements the counties are responsible for education and children’s 

services, social care, waste disposal, highways and transport (and in some cases fire and 

rescue service); the districts are responsible for most planning issues, housing and related 

benefits, waste collection and council tax collection.  

 
20. In Cumbria, there is a single countywide police service. Health services are organised on a 

north-south split with the north of Cumbria being served by the North East and North 

Cumbria ICS and the south by the Lancashire and South Cumbria ICS. There is a single 

local enterprise partnership for the whole county.  

 
21. In North Yorkshire, there is a single countywide police service (which includes York). Health 

services are organised on an east/west split – the Humber, Coast and Vales ICS to the east 



and the West Yorkshire and Harrogate ICS to the west. There is a single local enterprise 

partnership for the whole county (plus York).  

Physical Facts 

22. North Yorkshire is the largest non-metropolitan county in physical area in England (8037 sq 

km) with a population of 618,000; a population density of 77 people/sq km, a 73% rural 

population and its largest urban areas are Harrogate with a 75,000 population, Scarborough 

with 62,000. It has two national parks within it (Yorkshire Dales and North Yorkshire Moors) 

covering 40% of its area and thus significant impediments to east/west travel.  

 

23. Cumbria is the second largest non-metropolitan county in physical area in England (6767 sq 

km) with a population of 500,000 (225,000 in the proposed eastern area and 275,000 in the 

western area), a population density of 74 people/sq km (60 in the east and 91 in the west), 

a 75% rural population and with its two main urban areas being Carlisle (75,000) and 

Barrow (57,000). It has the Lake District national park in the centre of its area and part of 

the Yorkshire Dales National Park to the east in total covering about 40% of its area and 

creating impediments to east/west travel.  

Political Control 

24. Cumbria is the only non-metropolitan county in England with a Labour leader. Copeland, 

Allerdale and Carlisle are all Conservative led councils. The remaining councils are not 

Conservative led or under Conservative control. Cumbria as a county council has been led 

by a variety of political groups and joint administrations.  Therefore, given the history of 

political control in Cumbria, splitting up the county in this way may create an opportunity for 

Conservative control of part of Cumbria which under the other proposals they may have 

struggled to achieve.   

 
25. In North Yorkshire the Conservative Party controls the county but not many of the district 

councils and it seems unlikely therefore that they would have been expected to control both 

of the east/west unitary authorities proposed.   

 

The Process for Local Government Reorganisation 

26. The SoS invited proposals for local government reorganisation to create single tier 

authorities (“STAs”) in those areas. Those STAs could comprise a single unitary authority 

covering the whole of the county, or two or more STAs each covering parts of the counties.  

 

27. In Cumbria, a number of proposals were made: 

a. Cumbria County Council proposed a single unitary authority covering the whole area; 

b. Allerdale and Copeland proposed two unitary authorities splitting the county east-

west (Allerdale, Copeland and Carlisle in a single unitary to the west and Eden, 

South Lakeland and Barrow to the east) but with the need to have a combined 

authority mayor in the future to address overlapping functions; 

c. Carlisle and Eden proposed two unitary authorities splitting the county north-south; 

d. Barrow and South Lakeland proposed combining with Lancaster City Council in what 

was termed ‘The Bay’ unitary authority with the remainder of the authorities in a 

separate unitary authority.   



 
28. In North Yorkshire, there was a proposal from the County Council for a single unitary 

authority and from six of the seven  district councils for 2 unitary authorities again split 

east/west but also incorporating the City of York. 

 

29. The s.3(5) guidance was identical for all three counties and provided as follows: 

 
1. A proposal should seek to achieve for the area concerned the establishment of a 
single tier of local government, that is the establishment of one or more unitary 
authorities: 

a. which are likely to improve local government and service delivery across 
the area of the proposal, giving greater value for money, generating savings, 
providing stronger strategic and local leadership, and which are more 
sustainable structures;  
b. which command a good deal of local support as assessed in the round 
overall across the whole area of the proposal; and  
c. where the area of each unitary authority is a credible geography consisting 
of one or more existing local government areas with an aggregate population 
which is either within the range 300,000 to 600,000, or such other figure that, 
having regard to the circumstances of the authority, including local identity and 
geography, could be considered substantial.  

2. The following matters should be taken into account in formulating a proposal:  
a. A proposal should describe clearly the single tier local government 
structures it is putting forward, and explain how, if implemented, these are 
expected to achieve the outcomes described in paragraph 1 above. 
b. The need for evidence and analysis to support a proposal and any 
explanation of the outcomes it is expected to achieve, including evidence of a 
good deal of local support.  
c. The impact of any proposed unitary authorities on other local boundaries 
and geographies. If the area of any proposed unitary authority crosses 
existing police force and fire and rescue authority boundaries, the proposal 
should include an assessment of what the impact would be on the police 
forces and/or fire and rescue authorities and include the views of the relevant 
Police and Crime Commissioners and Fire and Rescue Authorities.  
d. Any wider context for any proposed unitary authorities around promoting 
economic recovery and growth, including possible future devolution deals and 
Mayoral Combined Authorities. 

 

30. In choosing between proposals the extent to which a proposal would meet the paragraph 1 

criteria  were necessarily material considerations. 

 
31. A comprehensive proposal was made by CCC. Its key features will be addressed in 

evidence for the Court. The proposal by Allerdale and Copeland envisaged and required a 

mayoral combined authority or some other coordinating structure. However, the 

implementation of that required the agreement of the new councils and could not therefore 

be included as the formal part of the proposal. 

 

32. The SoS consulted on the various proposals and produced a report summarising 

consultation responses.  



 
The Decisions 

33. The decisions were said to be made against the three criteria above and in the light of all 

the representations received.  

 
34. In respect of Cumbria, the SoS decided that the east-west proposal and the single unitary 

proposal met all three criteria. The determining factor was said to be geography – “due to 

the size and geographical barriers of Cumbria, together with the rurality of its population, it 

was more appropriate to implement [the east-west proposal]”.   

 
35. As to the east-west proposal: 

 
a. on criterion 1, it could be judged as meeting the criterion of improving local 

government and service delivery allowing more localised decision making but with a 

need to maintain existing operational arrangements in respect of fire and rescue 

services. Savings of up to £31.6m per annum would be achieved. He did not take 

into account: (1) the extent to which it met the criterion for improvement to local 

government and service delivery (compare the North Yorkshire decision – “strongly 

meeting”); (2) the adverse impacts of more “localised decision making” including the 

impact of it on service delivery for county level services – which would be 

disaggregated and disrupted rather than aggregated and improved; (3) the extent to 

which it met the criterion for greater value for money and generating savings 

compared to the single unitary authority (£51.8m per annum) – he did not weigh the 

£62m per annum difference between the savings against  the Two Unitary Approach; 

(4) the adverse impacts of having two rather than one unitary authority (compare 

North Yorkshire) particularly in terms of alignment of decision making including with 

health and police services (health in particular would create a very odd structure, with 

the health provision being split north south but the unitary authorities being split 

east/west), strategic leadership and the need to introduce a new combined authority 

as an extra tier; (5) the fact that public service providers did not support the two 

unitary approach (and alignment of coverage and delivery issues). In short, the 

factors which favoured the single unitary in North Yorkshire were inexplicably left out 

of account and the approach here was the converse of the logic there. Whereas 

North Yorkshire would deliver strategic leadership through a reduction in decision 

making bodies even though it would remove localised decision making, for Cumbria 

localised decision making was key and the disadvantages not addressed; 

b. on criterion 2, there was support for change but “the evidence in the consultation is 

limited about the support for this specific proposal” from the public. However, there 

was support from business in particular the nuclear industry and three local 

(Conservative) MPs. The SoS did not address the very limited sample size and 

statistical insignificance of the business responses.  

c. On criterion 3, he noted that the populations were below those in his guidance but 

concluded that “the proposed councils would have established local identity and local 

economic geography as referred to in the criterion. He did not consider the 

disadvantages in terms of criterion 1 factors of the smaller population or on what 

basis a population of 225,000 could be considered “substantial”. 

 



36. Thus in reaching the conclusion that the Two Unitary Approach met his three criteria: (1) he 

left out of account key factors; (2) prioritised localised decision over the factors (dependent 

on aggregation not disaggregation) referred to in his own guidance; and (3) failed to apply 

his own policy test on smaller populations.  

 
37. As to the single unitary proposal all three criterion were met.  

 
38. Given the flaws in the approach to the Two Unitary proposal, the SoS thus approached the 

choice between them on a flawed basis.  

 
39. The SoS made the choice between them based on the single factor he highlighted. He did 

not undertake a comparative exercise of the extent to which each met his criteria yet the 

extent to which they met the criterion was necessarily central to any rational choice.  

 
40. The single factor he highlighted was the size and geographical barriers to Cumbria together 

with the rurality of its population. North Yorkshire was larger, similarly sparsely populated 

and had equivalent geographical barriers (i.e. North Yorkshire Moors and Yorkshire Dales v 

Lake District and Yorkshire Dales) yet those factors did not count against it being a single 

unitary but in favour of a single unitary. There the SoS had concluded that a North Yorkshire 

unitary would have the critical mass to deliver services effectively to a large rural area and 

market towns and the proposed geography also aligns with arrangements in existing public 

sector partnerships and will allow existing relationships and partnership working to be 

maintained without disruption. The very factors which favoured a single unitary in North 

Yorkshire and which meant criterion 1a was “strongly” met somehow in Cumbria counted 

against it.  

 
41. In the absence of a coherent logic for the Decision based on his own criteria and consistent 

with his approach elsewhere, CCC is driven to the conclusion that there must have been 

something else driving this decision. It appears on the information currently that party 

political advantage may have influenced the decision. 

Grounds for Judicial Review 
42. The Cumbria Decision was unlawful in that the SoS:  

a. left out of account necessarily material considerations which his own guidance 

requires to be taken into account; 

b. failed to conscientiously consider the consultation responses of CCC showing why 

the Two Unitary Approach did not meet the SoS’s own guidance and would not 

deliver that which his guidance required; 

c. failed to understand or apply his own guidance in terms of the required scale of the 

new unitary authorities (and the reasons for that scale), failed to address the 

question as to whether a population of just 225,000 could be considered substantial 

in this context and provided no reason to depart from that guidance; 

d. failed to recognise the implications of the fact that the Two Unitary Approach was 

predicated on the creation of a combined mayoral authority to ensure co-ordination 

on key matters thus adding a new tier of local government administration. The need 

for co-ordination of county level services was necessarily a key benefit of a Single 

Unitary Approach but was left out of account;  



e. for no valid reason, acted inconsistently with his approach in North Yorkshire where a 

Single Unitary Approach was adopted – in the case of North Yorkshire factors in 

favour of a Single Unitary Approach were relied on but the same factors equally 

applicable to Cumbria were ignored in the Cumbria Decision and on the two key 

issues: localised service versus scale; and alignment of public service provision the 

approach in Cumbria was inexplicable the opposite of the approach in North 

Yorkshire;  

f. appears could have been motivated by possible party political advantage that 

splitting Cumbria in two may secure for his party.  If this was a factor in the decision, 

it would be an abuse of power and unlawful 

g. acted irrationally; and 

h. failed to provide adequate reasons addressing the principal controversial issues.  

 
What you are required to do 

43. Whilst the statutory instrument has not yet been made to give effect to the decision, it is 

appropriate to challenge the Decision at this stage.  

 
44. The SoS is thus invited to withdraw the Decision and reconsider the proposals in 

accordance with law.  

Documents Required 
45. The SoS is invited to provide: 

a. all records, notes, emails and other documents of meetings with the Allerdale and 

Copeland Councils and the MPs for Cumbria concerning local government 

reorganisation; 

b. all internal documents including ministerial briefing notes leading up to this decision 

including emails from and between his SPADs and between government 

departments and ministers on this issue.  

c. Consultation responses from public bodies and businesses. 

 
46. Any failure to provide this material at this stage will be the subject of comment and legal 

analysis in the Grounds.  

 
Reply  
 
Please respond to this letter by 4pm on Monday 23 August 2021 using the address given above 
for the claimant. 
 
Yours sincerely  
 
 

 
 
Iolanda Puzio 
Chief Legal Officer/Monitoring Officer 




